
2

.' 2. On"June 18, 19'5, seB applied for a con
struction permit to .odify DPLMIS station EKI454 at Bouma
Louisi~a (t.he BOWIa applicat.ion), t.o replace equipment, ,
add channelSi-change power, an4 ~o furnish tNTS. Radiofon.
filed 'a pet.it.lon t.o 4eny t.he application, anc! responsive
pleadin~a have been filed t.here~.

3. Radiofone later filed supp1_ents to the
pet.itions to deny on October 11, 1977, and Dec.mber 12,
1977. aesponsive pleadings were filed thereto •

. 4. The following issues are raia.d for our
consideration:

(a) whether SCIS haa 4_onatrated a public
nee4 for the propoa.a INTI facilities,

\

(b) whether the proposed INTS rae-es
filed by sca are compensatory
and reasonable,

(c) whether the Communications Act
requires that the Commission examine
the allegations of anticompetitive
practices and other matters raised
by Radiofone (the jurisdiction issue);
and

(el) whether selS has engagec1 in anti
competitive practices.

5. The nee4 1••e. "diofoDe queationa t:h•..
vali4ity of one of ilie _fi16i~. in the Hew Orleana appli~t'l!DI
vb.ein Ica .u.~ea ~here are 314 he14 applicationa for lEnD.
Ra4iofone· all..e. ~hat ~he.e or4er. are for t.he .anual ~...JJi(
current.ly provi4e4 by seB anc! 40 not 4_onaUat.e a need fox.
IM'l'8, .inee the propoae4 rat.es for DlTS are approxillate1y·
thr.. t1ae. the current. rate for .anual .ervice. SCI
acknowlec!ges ~~ t.he 364 applicationa are not for DI'l'S. _-,"
service tat argue. that they d_onatrate a nee4 for additiolUWo
channels.

•
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I. We avre. with Radiofone. The 364 held
, lication. vere for lIanual aervice, and there ia no
=:~aon to con~lude that the applicationa d..onatrate a
de.ire for or··need of DlTS. sca acknowledged, in teatimony
before the Louiaiana ~blic Service Commiaaion (PSC), that
IMTS ratea were not quoted to proapective uaers. !I Nor
did sca provide information as to the identity or occupation
of those persons .aking service inquiries. SCI has not
.ada a sufficient showing under the .t_ndard. set forth in
New York Telephone Co., 47 FCC 2d 488 (1174), recon. denied,
if FCC 24 264, all 'a sub noa. Pocket Phone Broadcast servIce,
rne., 538 F.2d 447 (D~ eIr. 1176)1 Lo~ Island Pa,Inq, 30
~2d 405 (Rev. 84., 1171). We will t~re!ore designate
an is.ue to detemine whether SCI has d_onstrated a public
need for the propo.ed New Orleans facilitie.. In the Houma
application (Exhibit 18) sca state. it has I held order.
for the Houma ar.a. sca does not indicate whether costs
were quoted ~o the I potential .ubscribers or whether the
held orders were for .anual s.rvice or IKTS. Additionally,
no info~ation was submitted on the identity and occupation
of persons, if any, who .ad. service inquiries. The-appli
cation al.o refers to expanding ba.iness enterpri.e. in
1I0ul'Ila, citing the oil industry, the fishing industry,- and
shipbuilding. No demoqraphics or statistical evidence was
r.ubmitted showing the nature and numbers of such businesses
::,.:3 industries. We conclude that the Houma application
~Iils to deJ'llonstrate public need for the proposed facilities
:J".:3cr the standards set forth in New York Telephone, hupra. 2a/
i'of' \\'111 therefore designate a need is.ue concerning t • -
jroposed Houma facilitie•• Since the infor.mation related
·to the need i.sue (for both the New Orleans facilities and
the Houma facilities) is exclusively within the po•••••ion
of the applicant we will place on sca the burden. of proof
and introduction of evid.nce. In addition, we are unable
to conclude freD the traffic load study au1::lllitted (Exhibit
18) that two additional channels are needed.• ' W. will
herefor••mine, a. part of the need iswe, whether the
ouaa applica~ion coaplie. with the requir..ent. of Bule.
ection 21.516. !I

Radiofone ".eply to Oppo.ition to Petition to Deny,"
footnote, p. 7.

The applications .ubmitted no evidence on the two
other criteria li.ted in New York Telephone, .uara,
or any other evidence to demonstrate public nee •

Section 21.516 .pecifies the additional showing required
with an application for a••ignment of additional channels •

•
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7•. The Pr::>c ••: :¥:S Rates. ! Radiofone contends

that sca has·omittea !:'1" -.: a tarI!!, required in It_ 41
of the New Orleans ap?li=.~~o:, for the charges for the
proposed service. 4/ Ra~e~::. also contends that sca has
structured its cbaiVe. ~o: Co. proposed service so as to
undereu~Radiofon.·~charq~ ~or ~utamatic dial se:vie••
Inelie proceedIng beYore ~ Lou1sianT-ht.H.c Serv1ce
Commission, sea r.fuae4 ~ ~er rate-related interroga
tories on what Ra4io~OD._~~~4.were highly qQestionable
q~ounds (proprietary aDd c:nn'f;ic!e:ntial infomation).
Itadiofone charge. tba~ SCB has for years aaintained the
same rate for i·ts .aZlDe' se.--rice by subsidizing that
service froa the earni.Dgs c~ iots local exchange and aessage
toll services. Radiofc:.e a.=;-..: •• that sca has propo.ed to
charge lower INTS =a~•• --.- ~e~iofon., which will
seriously affect t~. 7~&=~~~? :! Radiofone'. bu.ine•• and
unde%1lline Radiofo~e' 5 ~=:..::. -=:- -=: caDpete with sca_ In
addition Radiofc~e :~!=:~5 ~~~~ ~~e alleged cross
subsidization by S:= -.':':: : ~_: ~= ~ ~e the Commission's
decision in Docke~ :::. :::: ~ :.: ~eneral Land Mobile
Proceeding), 5/ C'~o:; ~=:: : :: -: :: o.o::ich was to foster the
development or co~;=~:'~.:.oo~ =:='=;.~.:'cations cCIlUIlOn carrier
systems.

8. sca coun~-=. ':.~.~ 'the propo.ed.IMTS .ervice
is intrastate in nature, -= -:he propo.ea rate. are beyond
1;he CODlDission·. juri84ic-:.:io:.. sca contend. that, although
the Caamission may ha"e a=~:ity to ._ine certain rates
questions in the CODttlZt ~ • rul.aking, this i. an
application procee4iDg, D.O~ • ra1..aking proceeding; .0
it i. not appropriate fo: ~ Camais.ion to inquire into
rate. or anticaapetiti". ;:=_=:j.c... sca U'gu•• that the
INTS rate issue. raised =~- "a.:i.ofone were properly brought
before the Loui.iana Pabl.i.c service Cc:ami.sion (Louisiana
PSC), in Docket No. 0-12620, that the INTS rate. have been

..~

y sca ha. lIUb.eque:nt1y ..tnj.1:1:e4 a .chedule of propo.ed
INTS chaZ'Ve. in it. repl.y ~o the petition to deny.

In Docket No. 8650, ~ Ccwnei ••ion .ade it. initial
allocation of freqa.acJ._ 1:0 both vireline cCllDon
carrier. and to ra4J.o e- OIl carrier" for provicSing
Dame.tic Public LaD4 ~i1. "4io Service.

..

.-.- --
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approved, afte~ hear.ing , by ~he Louisiana ~SC, and the
Commi.sion is no~ presen~ed wi~h any lawful basis for
disturbing the decision of the State Commission. SCB
argues ~h.t Radiofone has not presented the cost factors
involved t.o support', its charge. that the IMTS rate. are
noncCDpensat.ory.

9. The IMTS rate. issue discussed aboVe is
integrally related to the jurisdiction issue. Before
reaching a det.exmination on the rates i.sue, we present
Ummediately below the arguments which the parties have made
concerning the jurisdiction isaue. We will then dispose
of bo~h issues together.

10. The Jurisdiction Isaue. The ~ce proposed
by SCD i. prtmarlly a local servIce, theh%.~~ of WhiC~
are not nor.mally subject ~o the Cammi.sIOD F• urisaicE on. !I

!/ Section 2(b) of the Communications Act provides:

(b) SUbject to t.he provisions of section 301,
nothing in this Act ~hall be construed to apply or to
give t.he Commission jurisdiction with respect to (1)
charges, classifications, practices, services,
facilities, or regulations for or in connection with
intra.~ate communication service by wire or radio of
any carrier, or (2) any carrier engaged in inter
sta~e or foreign communication solely through physical
connection wi~h the facilities of .no~her carrier not
directly or indirectly controlling or controlled by,
or under direct or indirect cammon con~rol with such
carrier, or (3) any carrier engaged in in~erstate or
foreign communication solely through connection by
radio, or by wire and radio, with facili~ies, located
in an adjoining State or in Canada or Mexico (where
they adjoin the State in which the carrier is doing
busine.s), of another carrier not directly or
indirectly controlling or controlled by, or under
direct or indirect common control with such carrier,
or (4) any carrier to which clause (2) or clau.e (3)
woa14 be applicable .xcept fo~ furnishing interstat.e
mobile ra4io canaunication (continued on page 6)
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Radiofone ~cknowledqes this jurisdictional limit -and
nevertheless arques that Sections 308(b) !I and

!I

II

(continued from page 5) .ervice or radio communication
service to mobile .tation. on land vehicle. in Canada
or Mexico, except that .ection. 201 through 205 of this
Act, both inclusive, shall, ~cept a. otherwise
provided therein, apply to carriers described in clauses
(2), (3), and (4).

Section 221(b) of the Communications Act provides:

(b) SUbject to the provisions of section 301,
nothing in this Act ahall be construed to apply, or
to give the Commission jurisdiction, with respect to •
charges, classifications, practices, services, faciliti·
or requlations for or in connection with wire, mobile,
or point-to-point radio telephone exchanqe service, or
any combination thereof, even though a portion of suer;
exchanqe service constitutes interstate or foreign
communication, in any case where such matters are
subject to regulation by a State commi••ion or by
local governmental authority.

Section 308 (bj·of the Conumnications Act of 1934, as
amended (47 U.S.C. Section 308(b», provide.:

All application. for station licen.es, or
modification. or renewal. thereof, .hall .et
forth such fact. a. the Cam-i••ion by
regUlation .ay prescribe a. to the citizen.hip,
character, and financial, technical, and
other qualification. of the applicant to 
operate the Ration, the owner.hip and
location of the propo.ed .tation and of the
.tation., if any, with which it i. proPO.ed
to communicate, the frequencies and the
power de.ired to be u.ed, the hour. of the
day or other period. of tiae daring which
it i. proPO.ed to operate the .tation, the
purpo.e. for which the .tation i. to be u.ed,
and such other information a. it .ay require.
The cammi.sion, at any t±ae after the filing
of such original application (con't. on page 7)

.-..
t;~

'

;0

. .-'. - ..
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309(a) !I of the Communications Act authorize and require
the commission to .xamine this .atter since Radiofone has
alleged to the Commission that the proposed rate will

• result in serious economic har.m to Radiofone. The Commis
sion, Radiofone urges, is also required by Section 309 of
the Communications Act to investigate evidence of a

~ reasonable possibility that anticampetitive activity may

(con't frca page 6) anc! during the tum
of any such license I .ay require froa an
applicant or licensee further written
statements of fact to enable it to deter.mine
whether such original application should be
granted or aenied or such license revoked.
Such application and/or such stat.ment of
fact shall be signed by the applicant and/or
licensee.

!! Section 309(a) of the Communications Act of 1934, as
amended (47 U.S.C. Section 309(a», provides:

SUbject to the provisions of this section,
the Commission shall det~ine, in the case
of each application filed with it to which
section 308 applies, whether the public
interest, convenience, and <necessity will be
served by the granting of IUch application,
a.nd, if the Commi.sion, upon .x_in.tion of
such application and upon con.ideration of
such o~er matters a. the CCIDDli.sion may
officially notice, shall find that public
intere.t, convenience, and nece.sity would
be served by the granting thereof, it shall
grant such application.
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result ~ • • ." 11 Radiofone contends that Section 313 !Q/

!/ P. 6, Supplement to Petition to Deny Application.

!£! Section 313 of the Communications Act of 1934, as
amended (47 U.S.C. Section 309(a», provides:

Application of Antitru.t Laws:
Refu.al of Licen.es and
Permits in Certain Ca.e.

Sec.,313(a) All laws of the United States
relating to unlawful restraints and
monopolies and to combinations, contracts,
or agreements in restraint of trade are
hereby declared to be applicable to the
manufacture and sale of and to trade in
radio apparatus and devices entering into or
affecting interstate or foreign commerce
and to interstate or foreign radio communi
cations. Whenever in any suit, action, or
proceeding, civil or criminal, brought under
the provisions of any of said laws or in any
proceedings brought to enforce or to review
finding. and orders of the Federal Trade
Commis.ion or other governmental agency in
respect of any matters a. to which ••id
Commission or other governmental agency ia
by law authorized to act, any licens•• shall
be found guilty of the violation of the
provisions of such law. or any of th.. , the
court, in addition to the penalties imposed
by said law., may adjudge, order, and/or
decree that the 1icen.e of such 1icen.ee shall,
a. of the date the decree or jUdgment beccme.
finally effective or a. of such other date as
the s.id decree .hall fix, be revoked and
that all rights under such license shall
thereupon cease: Providea, however, that such
licen.ee shall have the .... right of appeal
or review, a. i. proviaea by law in r ••pect of
other aecr.e. and judgment. of .ai4 court.
(con It on page 9)

.-.



of the Communications Act shows that Congress intended
serious weight to be given to antitrust considerations and
that regulatory agencies have a broad obligation to give
high priority to antitrust matter.. Radiofone concludes
that the Commission must examine this matter, since Radio
fone has charged that SCS's propo.ed rate. are noncompensatory
'and thus anticompetitive in effect a. well a. a conspiracy
in restraint of trade. SCS argue., on the other hand, that
Radiofone's mere allegations of anticompetitive practices
do not invoke the Commi••ion's juri.diction, Concerning
Radiofone'. clatm of serious economic harm, SCB responds

-that Radiofone's business is thriving, so its economic
viability ha. in no way been affected by the SCS rates,
whether compensatory or not.

,
(

•
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11. While the Commission has stated that it has
"an obligation to consider allegations of anticompetitive
practice.. under the broad public interest standard of the
communications Act," 11/ the Commission has also required
that the ~)€:i:it.ioner present specific data to make out a
threshold Si'1'~Wl:'l9 that t.he rateli in questier. are anti
competitive ~s a predic3te to FCC review. United Telephone
COl'!\pany of Ohio, 26 FCC 2d 417 (1970), Bo.'ld01cl Tele;:hone
Company 117.

J4'"..~- .

.• ; W (con't from pag.e 8)
~r·. ~~, .
., ".

(b) The Commi.sion is hereby directed to
refuse a station licen•• and/or the permit
hereinafter required for the construction
of a station to any per.on (or to any
person directly or indirectly controlled
by such peraon) whose licen•• ha. been
revok.d by a court under this .ection•

.Commonwealth Telephone Company, 61 7CC 2d 246 (1976) •

. .·...or.ndaa Opinion and Order, PCC 78-247,
& '.~~' Pee 2d .97, r.l••••d April 25. 197••

- ....
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-12. In the instant c~se, Radiofone's listing of
rates - which it charges are anticompetitively low - is
unsupported by: any cost analysis. Radiofone contends
that the SCB rates for manQa1 service have been noncompensa
tory for years. Similarly, Radiofone alleges that the SCB
IUTS' rates in Batoh Rouge are not compensatory. In neither
of these two complaints does Radiofone sutnit any cost
f~ctors to support its conclusion that the rates are
noncompensatory. Finally, Radiofone challenges the IMTS
rates which SCB proposes in New Orleans. Again, the
complaint lists only rates and does not furnish any cost
factors involved to support Radiofone's conclusion that the
rates are noncompensatory. li/ We find that Radiofone has
failed to allege sufficient ata, as required by Unitea
Telephone of Ohio, 26 FCC 2d 417 (1970), to present a prima
facie case of antic~petitive rates.

13. Absent such a showing of unfair competition or
unreasonable discrimination, the Commission has normally
~eft the auesticn of rates for intrastate services to state
juri!: diction. r-:orrison Radie Relay Corp., 31 rcc 2d 612,
616 (19~·1). Si!':::e ~he propcsed IMTS service is intrastate,
we be1 i t~Ve the Lc·~isianCl F-S C i~ theprolJer forum for Radie
fone ~ f ;'):) '~9~ti::-ns (;:nCt ~;'!lc-~; 1;:;.0: ions of cost factors) related
to Whei:~ler the proposed rate~ are compensatory. IT' its April
7, ]975, Order No. U-12620,. denying Radiofone's Motion to
Compel Answers, the Louisiana PSC stated that, -The (PSC) staff ?
is available to any consumer agalnst whoa the rates apply
to investigate the reasonableness thereof, or whether there
is same arbitrary or discrtminatory feature contained in a
tariff." The PSC has accepted the proposed rate. for filing.
It has held itself out, however, to hear complaint. fram
consumers once the IMTS has been impl...nte4 and actual
rates can then be presented for consid.ration by the pse.
Radiofone has failed to demonstrate why the Commi••ion
should at this point disturb the State Commi••ion'.

'-

Petition to Deny Application, filed October 30, 1974,
Reply to Oppo.ition to SUpplement to P.tition to Deny,
filed Dec.-bar 12, 1977. While we recognize that
most of the infomation required to support nch
charge. is largely in the po•••••ion of sca, we
neverthele.. requ ire .omething aore frca a petitioner
than unsupported accusations. Even -.ploying the
liberal .tandard e.tabli.hed under Unitea Telephone

. of Ohio, supra, the petitioner'. shOwIIVi I. Insu!fIcient.
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disposition of the IM'l'S rate. i ••ue. '!'hu, we believe,
given the eV1denc, before us now, that Radiofon.·s
charges are not an appropriate SUbject for our review. Radio
fone:has made additional allegations nf anticompetitive
practices, which ~re discussed below. iii

"14. Anticompetitive Practices of SCB. Radio
fone alleges that sca twice refused to furnish Radiotone
selector level interconnection, falsely claiming that it
was unavailable. 15/ To support this allegation, Radiotone
Aubmits two lett.iSfrom sca to Radiofone. In th. first
letter dated November 12, 1970, sca informed Raaiotone:

In reference to our previous conver
sation on I.M.T.S•••• for

-

Radiofone's reliance on the General Land Mobile
Proceeding, Docket No. 8658, is misplaced. Radiofone
arques that "no RCC can effectively compete with a
telephone company which customarily und.rcut. its
rates and which never has to prove to this Commission
the jUSt.ll£:SS and reasonableness of such lower rates ...•
n...,ck~t No. 8658, however, was not in+:end~d to rnodif y
or restrict the jurisdiction of the Louisiana PSC
over questions of intrastate rates in Loui3~ana. hs
discussed above, Radioton.'. alleqations do not establish
a primS facie case of antic~petitiv. practices such that
the pu lie int.rest requir.. that the Commi.sion examine
the "ju.tn••.•.:.._o~ S~B' s IM'l'S rat.s.

~~'W Selector 1..,.1 interconn.ction i •• tnnking arr.nge
ment wh.r.by a group of tel.phone line. or channel.
are .hared to handle call. for a large number of
mobile units. (The .elector level equipment proce••e.
a call at the s~.ge betw.en the t.l.phone company' •
control offic. and the DPLMRS lic.n••• •• control
~.r.minal). Th. alternative appro.ch, u.ing line-per-
station .quipmen~, dedicat•• a singl. line or channel
for each mobile unit, which i. billed separat.ly for
it. assign.d lin.. The la~ter approach i. more
exp.nsiv. and i!Clve•• l.s. effici.n~ u•• of
~.l.pbone lin.. Th. furni.hing by sca of sel.c~or
lwel int.erconn ion was an integral part. of

. Radiofone I. plana to furniah INTS. Without a.l.ctor
:_ lweI int.rconn.ction, Radiofone claia., it. bec...
". n.c••••ry to go the aor. co.tly rout.. of installing

......,!lin.-pu-.~.tion equipaent, which forced balofon.

(continued on page 12) .
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Radiofone • • • the Telephone Company
does not now provide, nor anticipate
providing in~rconnec~ion arrangements
for outpulsing type.I.M.T.S••.•• 16/-

•

.... __ ----

-_.. _.....

On June 26, 1912i ~B informed Radiofone:
, '

With respe~t to IMTS, "Improved Mobile
Telephone Service" is not available on
an outpulsing basis to Miscellaneous
Common Carriers . • •• This informa
tion was transmitted to you in a letter
dated July ,23, 1910, signed by Mr. R. E.
Nelson, District Sales Manager.

On May l~. 1974, SCB info~ed the Louisiana PSC:

In 1971, the Bell System and South
Central Bell ,set an objective to
convert all manual and flat rate
dial mobile systems to the newer type
mobile service referred to as Improved
~tobile Telephone Service (IMTS), .. .
".I:' ?r,=,'~r=ss tOo,larjs ~,~plcrtt~ntation of
:n:'!."'"'1'!~-:" ·"obi l~ '1'(>~ f~r!":~'i',~ s ..·~~ :.":"':' fijI"

~,~ .... :,S.i'=I~~ j':as ueen deJ.ayt=!d ir. p:'!st years
;',. ~ur c.':Ir!1ir-::s ~:'t.u,~ion, ',,::lde:;rJ3t~

':I'~,r:ti~:i rates for mobile servic~ and our
inability to devote capital to anything
other than the provision of basic
telephone service. We are now, however,
re arin to roce.d with a state-wide
~ r nn1n 1n an
comp et1nq 1n Shown'below
is the rating structure contained in the
enclosed tariff. (Emphasis supplied.)

15/ (continued from page 11)

to charge sUbst.ntially higher INTS rates.
In the "SUppl..ent of Petition to Deny,· R.diofone
further allege. that its charge.-of .nticc:apetitive
practices are agbst.ntiated i~Baton Rouge, Louisian.,
where SCB has allegedly used the.~t.etic. ag.in.t
Radi",,!untt's affili.te, MobiJ,.fonC- A. 'a reiNlt, Radiofone
contend., sca baa aa4 sue.untial progr••s in
the destruction of Mobil~Qne·. INTI service •••• bec.u••,
without .elector level in1i.rconn.ction, Mobilfon. bas
found it nec•••ary to incr•••• it. inve.taent and cbarg.
higher r.te.. This experi.nc., Radiofone argu.s, ~v.s
that the practices of SCI (directed toward both
Mobilfone and Radiofon.) 3re de.tructive of campetition
~nd a restraint of trade.

16 ·OUtpulainv· ia , ter.m u.ed in connection with .el.ctor
level interconnection. The two ter.a. are loo.ely used
in an interchangeable ••~ner.

'-
de
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15. In a letter dated July 27, 1978, the Commission's
Mobile Services Division staff asked Radiofone if it had
offered to pay the costs of central office modifications and
other charges invo~ved in furnishing the requested selector
leve~ interconnection. Radiofone responded that no such
overt offer had been made but that such an implied offer
~ay be inferred tram the financial considerations involved.
Radiofone·states that the installation of selector level
interconnec~ion would have permitted Radiofone a savings of

,Jl13,010.17 in service charge. to its subscribers. !11
Radiofone a180 alleges that, faced with the complete
refusal by SCB to furnish selector level interconnection,
Radiofone never had the opportunity to discuss the details
of its proposal, inclUding its willingness to pay for
cent~al office installation charges. Radiofone further
point. out that it has had contracts with SCB, for extensive
amdllnts of equiplllent on a continuing basis since 1960 and
has consistently honored all charge••ade by sca. Under the
circumstances, Radiofone argue., its order for selector
level IMTS service was tacitly and legally an agreement to
pay the applicable charges.

16. Radiofone also submitted a letter dated
~~(:,vembp.r .;. 1974, from seD to the Louisiana p~C, in Which
;~cn fi1.~·.; ,~ ,:,,~!.'if.f to p:-o'.'ide IMTS and thus add selector
level in~;rc,:,,:mection '.;.0 its ::'lHl1 ~acilitielll. 'F.adiofone
.l'gues th~t only ,~hen SCR had made the decis~.':m to imt~ro'!.:;

its own system did it then abandon its !,rC\·:ml~ po]icy of
;efusing such interconnection to its competitor, Radiofon~.

~ 17. In response, ill sca expre••es its confidence
'~. that Radiofone would have pa for any reasonable and

~. :~. necessary central off ice ..1Il04J.C.i e:.a-tiQns. SCI acknowledges t

.:~:.,- that such matters were not diseus.ea &/. t'"he "two parties
:' .. .,because, according to sca, Radiofone did not propose to
~..use a control terminal designed for two-way mobile radio
-:-. .ervice. When in 1976 Radiofone .umitte4 such a proposal,
'/" SCI states, the requested s.lector level interconnection was

Radiofone w!::nitted a cost analysis for each month
during the period July 1972 to August 1978, showing
charges actually made to wbscribers compared to
Charge. which would have been made if s.lector level

~.~. 1n~ercoftftection had been installed. The total in
{"' .dCSi~ioft.l charges, without interconnection, was
~:..:,'113,010.17. sca do•• not dispute or specif ically
!.~."d4ress ttU.. cost analysis.
";: ..~,;". tar c!ateCS October 11, 1978, frca sca to t.he !mre.u
''::' "taff.'·
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supplied. SCB 'a••e ts that'.Radiofone ts contentions are
premised on the err neous belief by Radiofone that it
could have used the~ same type of control tarainals for
two-way mobile radiQ communic~on. that Radiofone was
usinq in 1970 for p~inq. ~diofone, on the other hand,
arques that when SCB~ed selector level interconnection
in 1976, there was no central office conversion cost, merely
standard trunk and tie-line charq.s amounting to less
than $500.00 (which Radiofon. would have been satisfied to
pay); moreover, SCB informed Radiofone at'that point that
these trunks were suitable for use with both paging ana
mobile communications. In Radiofone's view, these facts
contradict SCB'. earlier claim that selector level
interconnection was not available.

18. The 1970 letter from SCB (paraqraph 10
above), in response to Radiofonets request, did not
elaborate b~yon~ th~ me!'cl~' ccr.-:l:lsory statement th'lt
select,,:: l ..·;vel i.nterconnection N.'l!l "not av~ilable. II In its
Oct~~,E'!::" J1, :~7e "'.. '~:-"~'£. c..o :... t;'.1:eau staff's in'-1uiry,
sea prov1des nG s?e=ifics as to tow R~diofone's 1970
propns.? ~ '..... ~. 3 ti:'::;'.:-.;;';;i" lly ;,l:~".. ;:;.'~:: ':r1:.1e; u'" moreover, when
sca prcv~ued selector level interconnect10n to Radiofone
.~ 1976, SCB informed Radiofone that both paginq and two-way

)bile communications could be provided. This statement
..~pears to contradict the SCB .contention that Radiofone·.
earlier request was defective for failure .to propo.e two-way

'-~mob1le'Tadio service. Thes. matters ~ai.e .ub.~.n~

qu~stion,s a,- _~o whether ~-y;gA8tuJlv rexudd 1:a tu~.h.,

:faQ1-0~on. s.leeto~ ~ev-.-l ,i~t.~SC9nnec~10~ .iU ..- ,t,,~,blh
misrepre••nt.~ng_bcts toladlofone a. ~9 the avail _ ty
ot -n1.eetor level iftterconnect!on or (2) ~ reruaiJ\9 t.o

SCB claim. that, given the .tate of the art in 1'70,
when Radiofone originally reque.ted interconnection,
it was the belief of SCB t.hat .elector level inter
connection v..po••ible for a two-way aobi1e ra4io
.ystem but no~ for one-way camnunic.~1on.. sca
further contend. tha~ Ra410fone pre.ented no de~.11ed

proposal in 1170 which might have 4eaon.tr.te4 ~bat,

contrary ~o the t.pre••ion of sca, i~ was 1ft f.c~

technically fe••ible t.o provi4e the interconnection
·desired. Radiofone contend. that, given the ccaplete
refusal by sca, Radiafone never hac! the opportunity
to diacu.s details.

)

...1.
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di.CU~~ detaile of "diOfOne'~e:;.~'.:t::l~e.ClUdi .tiii Di.a!'Sfi16 O! iii -
accept&: arr.ng_.n\. We will ther.for. add a S.ction 201
iaau. to d.ter.mine·wh.th.r sea can jaatify it. pa.t failure
to provid•.••l.ctor l.vel interconn.ction to Radiolon•• 19/
If sca cannot provid•.•uch 1uatification, the Cam-i••ion
can then deter.min. wh.ther. the evi4enc. pr••entea al.o d-mon
strate. any anticampetitive pr.ctic•• on the p.rt of SeB.
Accordingly, we will aaa an ant~comp.titivepr.ctice. i.aue
(separate from a Section 201.isau.). S~ilar all.gation. have
been .aae in prot.st. against oth.r sca applic.tions. (Pile
Nos. 20089-CD-P-(4)-79 ana 20309-CD-P-(2)-79». We will con
dition any action taken with ze.p.ct to the•• applications on
our fin~ings in this proceeding.

19. Anticam~etitiv, Pr.ctice. of the Bell
Telephone Sy.t.m. Rad10!one biing. to our attentIon two
cases whereIn it cla~s the rates for paging ••rvice
prOVided by Bell Syst.m affiliat.s were foun4 to be
noncompensatory. 211 It...claia..that th••• c•••• d_on.trate
a course ~f conduct of anticamp.titiv. activity on the part
of American Telephone and Telegraph Campany (AT'T) and it.
subsidiaries. We find that two instances of noncompensatory
rates on the part of two AT&T operating companies ~I do not
warrant ~n issu~ ~f ~ntico~petitive ccnduct on ~he par~ of
;:C:-.. :- ....:-: f!~t~H;:'·,:-;7 .:;f .,..:;:.~cmlJensatory rates do not, in our
'';;'':'~:, \".:;!: :-"::l~ tl-.£: inf'i:rt.'m·e that th~re m.i.9h:: u:: st a pe.-:.terh
...", ,1', ~. :~', ::.:',;;;' ~ j ve concul,:~t. attributable to sca. Accorarnqry,
.,:(: S~(; :l(' =easc·n for inc~ ~din9 in the hearing a general
~~~ue :f ~nticonlpetitive practices of the Bell Telephone
Syst~. However, we have determined to investigate the
specific alleged anticompetitive interconnection practices
of SCE, as discu~sed in paragraph 18 above.

aAI ~adiofon••• allegations concerning Mobilfon. in
Baton Roug. art unsupported by co.t factors, cor
respond.nce between parti•• involv.d, or oth.r

id.nc. ofanticomp.titiv. practic•••

California PUC Decision No. 85356, January 20, 1976:
Mas.achusett. DPU No. 18090, May 13, 1977.

New England Telephone and Telegraph Company and
Pacific Telephone and Telegraph Campany. The two State
Commi••ions concluded that the rat.. in que.tion ~.re
noncompensatory but made no finding. of anticompetitive
practice••

•
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20. : Except as otherwise noted above, we find
sca to be legally, technically, financially, and otherwise
qualified to const~ct the proposed facilities. In view
of the foregoing, IT IS ORDERED, That the petitions to
deny and supplements filed thereto by James D. and Lawrence
D. Garvey d/b/a Radiofone ARE GRANTED IN PART and DENIED
IN PART as set forth above.

21. IT IS PURTHER ORDERED, That, pursuant to
Sections 202 and 309 of the Communications Act of 1934, as
amended, the above-captioned applications of SOuth
Central Bell Telephone Company, File Nos. 2l780-CD-P-(4)-75
and 20437-CD-P-(13)-75, ARE DESIGN~TED FOR HEARING in a
~onso1idated proceeding upon the following issue.:

(a) to determine whether SCS has demonstrated
public need for the proposed New Orleans
facilities in Houma and in New orleans and
has complied with Rules Section 21.516:

'b l ~~ ~el~=~ine ~n~~h~r sea has violated
Section 201 (a) or (b) of t.lle Communicati.ons
}\.~t b~" "irongfully l'~fusing to provide selector
level interconnection to Radiofon.:

(c) to dete~ine whether the evidence adduced
at the hearing pursuant to issue (b)
demonstrates anticampetitive practices by
SCSI and

(d) to dete~ine, in light of the evidence
adduced"at the hearing pursuant to the
foregoing issue., whether the public intere.t,
convenience and nece••ity would be .erved by
a grant of the above-eaptionea application.,
with or without additional condition••

22. IT IS PUJt'1'UJl OJlDDBD, That the burden of
introduction of evidence and the burden of iraof on i.aue Ca)
and Cd) are on sea, and the burden of introCluction of ..,idenc.
and the burden of proof on i.au•• (b) an4 (c) are on "410fon••

23. IT IS PUR'1'Da OJlDBRED, That sca, .adiofone,
and the Commi.sion· s CCllllon Carrier Bureau AJtE JQDZ
P~IES to this procee4ing.

•

. .~ ..
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24. ""1'1' IS FURTHER ORDERED, That the hearing
shall be held at a time and place and before an Adminis
trative :Lav Judge to be specified in a .ubsequent order.

25. 1'1' IS' ·rtJJmlER OlU)ERED, That parties ..y
avail thems.lve. of. the opportunity to be heard by filing
with the Commission pursuant to section 1.221 of the Rules
within 20 days of th. release date hereof, a written notice
stating an intention to appear.

nDERAL COMMUNICATIONS COIOUSSION

. .
U:
/_. I

I. ~ .""f,..



Before the
FEDERAL COMMUNICATIONS COMMISSION

Washinqton, D.C. 20554

In re Application of

SOUTH CENTRAL BELL
TELEPHONE COMPANY

For construction permit
for modification of DPLMRS
STATION KKI454 at Houma,
Louisiana, to replace
equipment, add channels,
and to furnish Improved
Mobile Telephone Service

SOUTS CENTRAL BELL
TELEPHO~tE COMPANY

For a construction permit
for modification of DPLMRS
station KXD292 at New Orleans,
Louisiana to add channels and
to furnish Improved Mobile
Telephone Service

)
)
) CC Docket No. 79-250
) FileNo. 21870-CD-P-(4)-75
)
)
)
)
)
)
)
)
)
) CC Docket No. 79-251
) File No. 2b437-CD-P-(15)-75
)
)
)
)
)
)
)

To: Administrative Law Judqe James F. Tierney

MOTION TO ENLARGE ISSUES

Radiofone, Inc., formerly James D. and Lawrence

D. Garvey d/b/a Radiofone, by its attorneys and pursuant to

Section 1.229 of the Commission's Rules and Regulations, 47

C.F.R. 51.229, hereby moves the presidinq judqe to enlarge

the issues in the captioned proceedinq to include an inquiry

into whether South Central Bell Telephone Company (SCB) has

acted anticompetitively by charqinq noncompensatory rates

for its mobile services an~ QY ~ross-subsidizinq between its

cgmpeti_tive mobile telephone offerin~s and 1tJ monoioly
......,.---

n000 C"U,.1 "_ ~
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qeneral telephone services. In support thereof Radiofone-
respectfully shows the followinq:

1. Section 1.229 of the Rules provides that

"[m]otions for modification of issues which are based

on • • • newly discovered facts shall be filed within 15

days after such facts are discovered by the movinq party."

47 C.F.R. Sl.229(b). The instant motion is based on facts

that were not discovered by Radiofone until February 25,

1980--the date on which counsel for Radiofone received SCS's

"Further Answers to Set 'A' of written Interroqatories of

Radiofone, ~nc. to S~~th Centr~l Bell Telephone Comyany"

(Answers). Moreover, the facts here relied on are contained

solely in internal sca documents which sca previously refused

to produce. Accordinqly, "it was not possible to file the

motion" earlier. 47 C.F.R. Sl.229(b). Because these facts

could not reasonably have been learned earlier by Radiofone,

and because Radiofone has promptly come forward within 15

days of learni~q such facts, the instant motion is timely and

should, therefore, be considered fully on its merits.

2. There would be further basis for full considera-

tion of this motion even if- it were not timely. Section

1.229 also provides that a "motion to enlarqe will be con

sidered fully on its merits if • • • initial examination of

000021



- 3 -

-the motion demonstrates that it raises a question of probable

decisional significance and such substantial public interest

importance as to warrant consideration in spite of its un-

timely filing." 47 C.F.R. Sl.229(c). As more fully set

forth herein, the instant motion demonstrates that SCB has

engaged in the practice of allowing the rates for its mobile

telephone services--services in which it competes with

Radiofone and other radio common carriers--to remain at

anticompetitive, noncompensatory levels. Moreover, to make

up for the shortfall, SCB has looked to revenues from its

general landline telephone services--monopoly services, immune

from competition. These are clearly matters of "decisional

significance" and "public interest importance." For the

commission must find that the pUblic interest would be served

before it can grant the captioned applications of SCB. See-
Section 309(a) of the Communications Act of 1934, as amended,

47 U.S.C. S309(a}. Given the allegations set forth in this

motion--allegations based entirely on admissions by SCB--such

a public interest finding cannot be made without a full hearing

on the question of whether SCB has acted in an unlawful and

anticompetitive manner with respect to its rate practice. and,

if so, whether SCB possesses the requisite character qualifi

cations to hold a radio authorization. ~ United Telephone

Company of Ohio, 26 F.C.C.2d 417 (1970)~ Bonduel Telephone

Company, 69 F.C.C.2d 497 (1979)~ ~~ Radio Relay Corp. v.
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~, 409 F.2d 322 (2d Cir. 1969).

3. As explained in paraqraph 1, above, SCB recently

served its Answers on Radiofone. Exhibit K to those answers

consists of various internal SCB letters and memoranda.*/

SCB had previously refusea to produce these documents, but

production was ultimately compelled by an order of the pre

sidinq judqe, FCC 80M-14a, released January 25, 1980. Radio

fone had requested production of
•

all of the papers which document the con
siderations of the various sca officials
and employees involved in devisinq and
adoptinq the "objective to convert all
[SCa] manual and flat rate mobile systems
to" IMTS, which was described to the
Louisiana PSC as havinq been adopted in
1971.

It was Radiofone's position--a position endorsed by the pre

sidinq judqe's January 25 order--that this request was

reasonably calculated to lead to admissible evidence on the

already desiqnated, althouqh limited, anticompetitive issue

whether SCB had wronqfully refused Radiofone trunk level

interconnection for its automatic dial services until sca
could qet its own IMTS system developed. While this was

Radiofone's objective in requestinq the documents, a mere

cursory examination of the materials produced makes it clear

*/SCB also tendered, as part of Exhibit K, two sets of documents ostensibly
- containing proprietary and competitive information with a special request

that their disclosure and use be limited. For the purposes of this
motion, Radiofon. does not rely on any item from those two sets of
documents.

OOOO,2J
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that a separate set of issues is now indicated--indeed

mandated if the Commission is to fulfill its obligation

of findinq that issuance of a radio authorization would be

in the public interest.

4. The documents produced in Exhibit K to the

Answers make clear, on their faces, the followinq:

(a) SCB was charqinq in 1971, and for several

years previously, mobile telephone rates that were non-

compensatory:

(b) SCB was usinq revenues from its general -....... ,

telephone service (as to which it enjoyed a monopoly) to

subsizide its Louisiana mobile telephone service (as to

which it competed with radio common carriers) ~ and

(c: One reason for SCB's decision to convert to

IMTS was that it could then achieve a rate increase with-

out providinq a cost study for its manual service--a study

which would have disclosed its noncompensato~y rates and

unlawful croas-subsidization.

s. In a letter dated October 20! 1969 (copy

attached hereto as Exhibit A), Murry C. Ficher wrote to

W.R. Bunn that "[f]or quite some time now, New Orleans mobile

service has been operatinq in the red. Increased mobile

telephone operatinq costs of the late 1960's have far
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outstripped Louisiana's 1946 mobile telephone rates." It

is not surprising that SCB found its rates inadequate--in

New Orleans they had remained virtually unchanged since

1946. Competitors, such as Radiofone, had to raise their

rates when inflation increased operating and equipment costs.

But not SCB. In a memorandum entitled "Mobile Telephone

Service in Louisiana" (copy attached hereto as Exhibit B)

it was noted: "Obviously, we have been increasing basic

exchange rates to keep pace with inflation, increasing

operating costs, interest rates, etc. However, we have been

over1ookinqthese sam. factors in other services, such as

mobile telephone." The noncompensatory nature of SCB's

mobile rates was widely known within the telephone company.

On July 9, 1971, J.R. Wilson wrote a letter to O.E. Buck

(copy attached hereto as Exhibit C) in which he referred

to SCB's mobile operations as "an unprofitable service."

In a letter written three days earlier (copy attached hereto
-.----_~ . ~._~a_-.:·_·=._·:":·::--::-::"--·-- -_.- -

as Exhibit 0), M.P. Green, Jr. wrote: "we are 'losing our

shirt.' on [manual mobile service] every year we leave it

at pr••ent rate levels." John L. Marcum echoed these words

in a July 20, 1971, letter (copy at~ched hereto as Exhibit

E) when he wrote: "we are losinq money on it every year we

leave it at present rate level•• " And in the memorandum

previously referred to (Exhibit B) it was noted that an
.

April, 1969, study had placed "the rate of return for manual
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mobile service [at] minus 5.'%."

6. One necessarily wonders why SCB, or any company,

would not raise rates determined to be unprofitable. The

documents attached as Exhibits A through E hereto provide

some answers. SCS was concerned that "customer ill will •

might result." (Exhibit S) SCB realized that its manual

mobile service was "less-than-desirable" (Exhibit A) and

that the "quality of our present service makes increasing

charges on the manual service impractical." (Exhibits 0 and

E) Moreover, SCB did "not want to jeopardize our pending

request for a general rate increase with an ill-timed

request for mobile telephone rates." (Exhibit A) But the

most enlightening insight into SCS's determination to retain

its noncompensatory rate structure are the statements made

by someone at SCS that "Rates charged by our competition--the

Radio Common Carriers--also indicate that we are under

pricing mobile telephone service" and that SCB's "rates

should be lower than those of the local R.C.C." (Exhibit B)

7 • But even more important- then why SCS did not

increase its mobile telephone rates is the question how

it was able not to. The answer is that SCB, unlike its

radio comm~n carrier competitors, had revenues from its

monopoly landline telephone services which could be used to

00002h
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compensate for the losses on its competitive mobile services.

Indeed, a. July 15, 1971 letter from M.P. Greene, Jr. to

D.E. Buck (copy attached hereto as Exhibit F) noted that

it "might be embarrassing if it is brought out that the

general subscriber body i! subsidizing mobile." (emphasis

added) When a competing and law-abiding carrier, such as

Radiofone,- finds that its revenues do not cover its costs,

it has two choices: it can cease operations or it can raise

its rates. sca, on the other hand, has yet a third, albeit

unlawful, alternative. It can continue to charge anticompeti-

tively low, noncompensatory rates and look to the unsuspect

ing public who subscribe to its monopoly landline services

to make up the difference. Since the landline service is

a monopoly, a rate increase there is virtually immune from

the usual economic effect of a corresponding decrease in

demand. An increase in competitive mobile rates, on the

other hand, would result in many sca subscribers turning

to radio common carriers. This ability to cross-subsidize

between competitive and monopoly services, when exploited,

place. competing carriers, such as Radiofone, at a severe

competitive disadvantage •• Radiofone· fully appreciates the

gravity of the cross-subsidization charge now leveled against

SCS. But the overwhelmingly persuasive'evidence of such

activity is found in the admissions of sca itself. Not

only is there the July 15, 1971, letter previously mentioned
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(Exhibit F), SCB has also admitted, internally, its prac

tice of -compensatinq for its mobile service losses by

"increases in other services that are already profitable."

(Exhibit B)

8. A perusal of the documents provided in Exhibit

K to SCB's Answers also indicates that at least one reason

for SCB's determination to convert to IMTS was so that it

could avoid "furnishinq cost studies, which could prov.e

embarrassinq." (Exhibit B) SCB found itself in a Catch 22.

It needed to increase its mobile rates because it was "qettinq

pressure throuqh the Commission and fram the RCC's in the

state to investiqate our rates." (Exhibit F) But a rate

increase would require makinq public cost studies which

would uncover the unlawful noncompensatory rates and the

anticompetitive cross-subsidization. So SCB decided to

convert to IM'rS".- In--ehis' way it ·could prOVide' cost studies

for the proposed IM'rS, not the existinq manual service, and

thereby "avoid disclosure of the [neqative] rate of return

for the [manual] , "serv1ce.,
c-

(Exhibit B)

9. It would be an understatement to say that the

matters here raised present a substantial issue of material

fact as to whether SCB has enqaqed in unlawful practices.

In charqinq noncompensatory rates and cross-subsidizinq

000026


